INTRODUCTION
The China-Pakistan friendship is frequently described as 'all-weather', 'iron', and 'deeper than the Arabian Sea and higher than the Himalayas'.
1 After the landmark billion in 2007 to US $16 billion in 2014 with an annual growth of about 15.3 per cent, 12 Chinese imports from Pakistan are far less than its exports to Pakistan. 13 Negotiations on the second stage of implementation of the China-Pakistan FTA are currently in progress.
14 In July 2013, during Prime Minister Sharif's first official visit to China, the two countries signed a memorandum of understanding on the China-Pakistan Economic Corridor (CPEC). The CPEC is part of President Xi's Chinese Silk Road Economic Belt (SREB) initiative with the eventual aim to enhance the connectivity of Pakistan and China with all regional countries in Asia and Central Asia. The CPEC further strengthens the two countries' friendship and aims at a major overhaul of infrastructure including rail, roads, pipelines, ports, and fibre optic networks in a bid to ease the energy crisis and increase Chinese investments in Pakistan. 15 During Prime Minister Sharif's visit to Beijing in November 2014, Chinese companies and banks pledged US $45.6 billion in energy and infrastructure projects related to the CPEC. 16 The most important feature of the CPEC plan is that the pledged money will not be a loan to Pakistan but, rather, pure investment through Chinese companies that will operate the projects as profit-making entities. 17 The Chinese government and state-owned commercial banks will instead loan funds to Chinese companies that will invest in infrastructure projects in Pakistan as commercial ventures. 18 The Silk Road Fund Company Limited (SRFCL), a fund management company including the China Exim Bank and the China Development Bank, was established in China in December 2014 to extend investment and financing support to CPEC projects. The SRFCL had initial funds of US $10 billion, which have now been raised to US $40 billion. According to Reuters, there will be around US $33.8 billion investments in various energy projects and US $11.8 billion in infrastructure projects. 19 This is a huge commitment by the Chinese government, which provides a promising opportunity for Pakistan to resolve its chronic energy shortage and develop its failing infrastructure. There is no doubt that Chinese investments will accelerate Pakistan's growth. 20 In addition to serving China's strategic and energy security interests, these investments will benefit China in competing for the more profitable parts of the supply chains where Chinese companies will ultimately have to find new avenues for some of the low value-adding processing activities. 21 These new and existing investments require an efficient legal framework. The two countries concluded a bilateral investment treaty (BIT) in 1989. 22 The China-Pakistan BIT is still in force, although the more recent China-Pakistan FTA has a comprehensive chapter on investment. 23 The existing bilateral legal framework for Chinese investments in Pakistan is, therefore, composed of both of these treaties.
The key question is this: how should we map out the China-Pakistan investment relations historically as well as in the context of recent SREB and CPEC developments? The Indian perspective on the China-Pakistan relationship, in which India has openly opposed the CPEC considering it to be a strategic defence alliance targeted against India, 24 the existing menace of terrorism and its headways to XinjiangUyghur separatism, and, more generally, concerns over the rise of Chinese economic and political power from some corners of the globe have had much to say about the investment relations between China and Pakistan. President Xi's SREB initiative is truly remarkable in this broader context, and it is likely to bring positive social and economic change in the entire region. The SREB has created a new wave of Chinese investments in the entire region, and it will likely counter the existing problems, among others, of terrorism and separatism through economic development.
In the context of the CPEC and the renewed Chinese commitment to boost investments in Pakistan, this article primarily analyses the legal regime, both national and bilateral, of Chinese investments in Pakistan. The first part gives a detailed analysis of the Chinese CPEC initiative in the broader SREB context. This analysis is broadly framed on the legal and policy orientations of the SREB as compared to the existing regional integration models and global development strategies. This part also highlights some of the most important issues that require immediate attention by both China and Pakistan for successful implementation of the CPEC specifically as well as of the SREB generally. The second part of the article gives a detailed description of the existing domestic legal regime in Pakistan for investment promotion and protection and its implications for Chinese investors and investments. The third part analyses and compares the provisions of the FTA and the BIT that the two countries have concluded. The objective is to inform the existing and future Chinese investors in Pakistan of their legal rights, potential risks, and available remedies in case of loss or harm to their investments caused by their host. The fourth part concludes the analysis confirming that although the SREB and the CPEC create great economic development opportunities in the region and reflect a move towards 21 Ibid. much deeper economic integration, various legal and policy orientations of these projects reveal serious challenges to vindicate the overall vision, harnessing the vision with intended objectives, and enhancing the legitimacy of its implementation strategies. There is a need for proactive solutions for the transnational problems that the CPEC and the SREB are going to generate.
AN OVERVIEW OF THE SREB INITIATIVE: THE DAWN OF A NEW ERA OF REGIONAL ECONOMIC INTEGRATION?
Chinese strategists have been advocating that China should reach out to the west through Central Asia and to the greater Middle East through Pakistan.
25 President Xi seized the idea and announced the SREB initiative in various statements, starting with his speech in Kazakhstan in September 2013. 26 In a later speech at the Indonesian Parliament in October 2013, he introduced the idea of the twenty-first century Maritime Silk Road to promote maritime cooperation and also proposed the establishment of the Asian Infrastructure Investment Bank. 27 In November 2013, the Central Committee of the Communist Party of China set the facilitation and construction of the SREB and Maritime Silk Road as a primary milestone in pursuit of its regional economic policy to accelerate the interconnection of infrastructure among neighbouring countries. 28 In March 2014, Premier Li stressed the need to accelerate the construction of the 'Belt and Road' in the government's work report.
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The report also promoted balanced development of the Bangladesh-China-IndiaMyanmar Economic Corridor and the China-Pakistan Economic Corridor.
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After authorization by the State Council in March 2015, the first more coherent and comprehensive vision and roadmap of the SREB has now emerged as an 'Action Plan' issued by the National Development and Reform Commission in the Ministry of Foreign Affairs and Ministry of Commerce of the People's Republic of China.
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The Action Plan explains that the SREB 'aims to promote the connectivity of Asian, European and African continents and their adjacent seas, establish and strengthen partnerships among the countries along the Belt and Road, set up all-dimensional, multi-tiered and composite connectivity networks, and realize diversified, 25 independent, balanced and sustainable development in these countries'. 32 The territorial reach of the SREB is explained as 'bringing together China, Central Asia, Russia and Europe (the Baltic); linking China with the Persian Gulf and the Mediterranean Sea through Central Asia and West Asia; and connecting China with Southeast Asia, South Asia and the Indian Ocean'. 33 The Maritime Silk Road 'is designed to go from China's coast to Europe through the South China Sea and the Indian Ocean in one route, and from China's coast through the South China Sea to the South Pacific in the other'.
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The detailed vision set out in the Action Plan is truly remarkable and unprecedented and will effectively transform the entire region both economically and socially. The Chinese government has strived to bolster the legitimacy of this vision in accordance with international law. The Action Plan insists that the SREB initiative is in line with the purposes and principles of the UN Charter as it upholds the five fundamental principles of international engagement, namely, respect for sovereignty and territorial integrity, non-aggression, non-interference in internal affairs, equality and mutual benefit, and peaceful coexistence. 35 The Action Plan explains that the SREB's legal and functional modus operandi is based on the 'market operation'. The SREB 'will abide by market rules and international norms, give play to the decisive role of the market in resource allocation and the primary role of enterprises, and let the governments perform their due functions '. 36 There are two likely benefits of this modus operandi. First, the market-based approach is well suited for this sort of consortium where participating States have many differences in their government systems, social structures, and legal ideologies. 37 This approach is different from, for example, the European approach for membership and further expansion of the European Union (EU). 38 The EU's approach is based on imposing political and social conditions for States willing to join the EU. 39 Although the 'European values' required from its prospective members are highly desirable for any State or society, 40 States in the SREB area do not necessarily share the same political philosophy and are at different levels of their value internalization processes. 41 Second, the 'trade not aid' approach is definitely a 40 TEU (n 39) art 2 reads: 'The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, nondiscrimination, tolerance, justice, solidarity and equality between women and men prevail.' 41 Here I would like to direct the reader to my earlier work where, in the context of 'Asian values', I have argued that countries that have likely followed the same path for value internalisation process may still stand at different levels of economic and social development. Therefore, it is difficult to determine minimum value standards for the developing countries. See Ahmad Ghouri, 'Determining Hierarchy between more reliable long-term goal for regional development. 42 The US approach of development assistance, for example, 43 has not worked to a satisfactory extent. 44 The US aid program has mainly addressed the strategic needs set by the US policy makers for a given time and has not focused on long-term development goals. 45 Over the past several decades, Pakistan has received billions of dollars in development assistance from the USA, but this has failed to achieve any substantial and long-term economic goals. 46 The Chinese vision of making long-term and commercially viable investments through commercial enterprises, instead of advancing loans and aids, will benefit both China and recipient countries. Instead of giving loans and aids to foreign governments, which are susceptible to corruption and inefficiency, 47 China will loan funds to its own companies to carry out the development goals set out in collaboration with the SREB partner countries. This will increase the global competitiveness of Chinese companies, stimulate growth in the SREB area, and create wealth. 48 As the Action Plan suggests, this action will 'promote mutually beneficial cooperation to a new high and in new forms', 49 which will surely reflect 'new models of international cooperation and global governance' to achieve the common ideals through economic and social development and inject new positive energy into world peace and development. 50 Chinese commentators have listed various reasons for their insistence on the revival of the SREB area. Shuchun Wang and Qingsong Wan, for example, have explained a mix of economic and political reasons for the SREB project. 51 They view the SREB as the Chinese response to the 2008 economic crisis in which China is hoping to develop regional economic cooperation with all of its neighbouring countries in order to re-ignite economic growth. 52 Unfortunately, however, the trade and investment debate surrounding the SREB coincides with growing global power politics and regional security challenges. 53 The SREB initiative is already viewed as a blueprint for China's strategy to become a comprehensive global power. 54 The growing Chinese power has incited researchers to draw parallels between Chinese and US political and economic interests. 55 The regional security issues arising from the situation in the South China Sea have been viewed as a pretext for the USA to use the situation to its own advantage by persuading its allies and partners in the region to form a Trans-Pacific Partnership (TPP). 56 The Chinese SREB initiative is commonly perceived as a response to the TPP, which will open new trade routes, reducing China's dependence on the South China Sea. 57 Although there is a serious view that China and the USA are competing for strategic advantage in the region, 58 there is a more convincing broader prospect on the 'common narrative' between the two. 59 Kevin Rudd, a former two-time prime minister of Australia, led a study on the possibilities and impacts of a new China-US strategic relationship and concluded that, although the two countries have recently diverged on many aspects of their foreign policy, a common strategic framework for China-US relations would offer many advantages. 60 The promotion of a China-US common strategic framework will give confidence to the SREB participating countries that currently feel they have been placed in a position where they need to pick sides with either China or the USA.
What the SREB means for Pakistan is considerably different from other participating countries not only strategically but also legally. Xue Li and Xu Yanzhou have identified four categories of the SREB area countries: (i) small-and medium-sized countries; (ii) countries that have territorial disputes with China; (iii) countries that are sub-regional powers; and (iv) countries that could potentially act as 'pivot States' (meaning they are reliable partners for China and reach a certain threshold of national power). 61 According to Li and Yanzhou, countries in this last group are the key to Chinese SREB strategy. 62 In my view, Pakistan is likely to be part of the group of pivot States, keeping in view the close defence and economic ties between the two countries. Traditionally, China-Pakistan relations have been viewed in the context of their shared history of rivalry with India. 63 The deep rooted defence and strategic ties between the two nations do not suggest otherwise, particularly given that India has previously tested its military muscles against both nations. This joint strategic defence aspect of China-Pakistan relations is repeatedly voiced by India. Recently, for example, India expressed concerns over Chinese investment to build Gwadar Port, which is located in Balochistan province of Pakistan, and form an integral part China's Maritime Silk Road, 64 suggesting that the Gwadar Port will be used by China for military purposes despite both China and Pakistan insisting that the project is purely commercial. 65 However, despite some existing scepticism, many commentators view Chinese trade and investment agreements with its neighbouring nations as primarily driven by geopolitical concerns, where such agreements are meant to demonstrate that the rise of China will be a peaceful one.
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There is more to say about the China-Pakistan relationship than the Indian context especially when China is gradually normalizing its relations with India and trying 61 Li and Yanzhou (n 56). 62 Li and Yanzhou have identified four categories of Silk Road Economic Belt (SREB) area countries: smalland medium-sized countries; countries that have territorial disputes with China; countries that are sub-regional powers; and countries that could potentially act as 'pivot states' (meaning they are reliable partners for China and reach a certain threshold of national power). According to Li and Yanzhou, countries in this last group are the key to Chinese SREB strategy. See Li and Yanzhou (n 56). In my view, Pakistan is likely to be part of the pivot states group keeping in view the close defence and economic ties between the two countries. to form a more balanced policy regarding these two neighbours. 67 The evolving BRICS (Brazil, Russia, India, China and South Africa) consortium is an example where the five participating countries have concluded an agreement establishing the New Development Bank (NDB). 68 In 2003, China and India established a joint study group to examine the potential for economic engagement between the two countries. In October 2007, the joint task force finalized its report on the feasibility of a China-India Regional Trading Arrangement (RTA). 69 Compared to Pakistan, China's trade and investment relationship with India has not grown as rapidly. The pace of the China-India RTA negotiations has been slow, although the two countries concluded a BIT in 2007, 70 which they agreed to apply retrospectively to cover investments made before and after its coming into force. 71 There is no doubt that shades of shared historical rivalry with India are present in the China-Pakistan relationship and that China has realized that its economic prospects are tied to both of these nations. 72 During his visit to India in September 2014, President Xi announced US $20 billion of investments in India's infrastructure over five years. 73 Nevertheless, the Indian context in the China-Pakistan relationship gives interesting insights, and some of the Indian concerns regarding the CPEC may also be legitimate. In order to successfully implement the SREB Action Plan, both China and Pakistan need to devise a collective strategy to address these concerns.
Pakistan still enjoys a special place in the SREB, as Chinese Foreign Minister Wang Yi observed: 'If comparing this "One Belt and One Road" initiative to a symphony that is participated by all countries and produces benefits to all participants, then China-Pakistan Economic Corridor is the glorious melody in the chapter one of this symphony'.
74 Ejaz Hussain, Zhang Yuan, and Ghulam Ali have observed that the CPEC is not only a land or rail connectivity passage between the two countries, but it is indeed a comprehensive concept that encompasses economic and strategic integration between the two countries in the long run. 75 In spite of the economic and geopolitical importance of the CPEC for the two nations, and for the overall success of the SREB, a number of issues surround this project. Aarish Khan, for example, has highlighted that the security situation in Pakistan, political unrest, administrative issues, and the skill level of the Pakistani workforce are going to pose major challenges for implementation of the CPEC. 76 However, on a broader legal and policy level, the following challenges will face the CPEC and the SREB projects in the coming years.
Transparency
Given the overwhelming importance of the CPEC for the people of both countries, both governments have been repeatedly blamed for a lack of transparency in their dealings. The CPEC includes US $5.9 billion for road projects and US $3.7 billion for railway projects, along with a multi-billion dollars worth of coal, wind, solar and hydro energy projects, but both governments have been reluctant to disclose the maps for the roads and the railways to be built. 77 There is a degree of dissatisfaction in Pakistan over the Sharif government's handling of the controversy related to the original route and the changes made by the government to favour personal or political interests instead of real development and public interests. 78 Husain, for example, has lamented that the existing secrecy over the CPEC has turned it into a labyrinth.
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Transparency will bring legitimacy for the CPEC, which includes not only roads but also a variety of social infrastructure in Balochistan and other areas aligned with the corridor. 80 Commentators from Pakistan have noted that transparency would ensure that the conversation between China and Pakistan remains focused on the country's national interests, as opposed to the parochial interests of a few. 81 Likewise, Irene Chan has criticized China for not having effectively opened its grand connectivity ideas for public discussion in the SREB countries in order to generate feedback and devise better understanding of the regional needs. 82 The continuous lack of transparency and open public discussion is likely to increase the public's existing mistrust in the projects.
Fair distribution of benefits
The China-Pakistan economic exchange should be transformed by distributive justice so that the poor remain the priority. 83 The fair distribution of the benefits within society of the returns of improved trade and foreign investment are by no means automatically assured. 84 For example, studies from Latin American countries have shown that increased trade has not resulted in 'total development' of their societies, which is the only kind that really counts and includes social and civic development, modern innovation and improvement, as well as purely economic growth. Although a regional market is a great initiative, the primary basis for development rests in an increased exchange of goods and services within the economy itself. 86 Senge Sering, for example, has observed that despite the existence of PTAs, FTAs, and Early Harvest Programmes, local populations along the existing China-Pakistan road links, such as the Karakoram Corridor, have failed to derive the expected benefits. 87 The SREB Action Plan is based on 'market operation', and it assigns primary role to enterprises. 88 In regard to governance, the Action Plan merely states: 'Let the governments perform their due functions'. 89 Although the Action Plan states that the SREB is a 'systematic project' and aims to 'integrate the development strategies' of the SREB area countries, the absence of a detailed vision on total development in the mainstream SREB agenda is worrying. If the rules of development are not aimed at achieving total development, the legitimacy of the system will be cast in doubt.
Implementation of labour standards
The rubrics of the CPEC are gradually emerging although there is no concise policy statement or detailed action plan announced by either government. For example, a statement on the official website of Pakistan Ministry of Planning, Development and Reform reads: 'CPEC will integrate all provincial capitals into the economic mesh which would help in consolidation at national level and it will also contribute to regional integration, harmony and economic development'. 90 The Pakistan Board of Investment has released a document on President Xi's visit, which sheds some light on the government's vision as to how the CPEC will help local populations. 91 The basic idea appears to be that special economic zones (SEZs) will be established alongside the CPEC, which will create jobs and contribute to the socio-economic development in the SEZs areas. 92 The Special Economic Zones Act 2012 (SEZs Act) was promulgated to facilitate the development of industrial infrastructure in Pakistan through public-private partnership and also by private developers alone.
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This law provides many business incentives, including allowing for the duty-free import of machinery and equipment for developers and enterprises established in SEZs. 94 Some SEZs already exist in Pakistan, 95 and the overall SEZs policy looks positive. A study spanning 30 years of global SEZs practice has revealed the positive impacts of SEZs on a country's economy, but it has criticized the poor working conditions, exploitation of women workers, and poor implementation of environmental 86 standards in the SEZs. 96 The SEZs Act provides for the application of all existing labour laws to the SEZs; 97 however, no special provisions have been made for the enforcement of those laws in the SEZs specifically. In view of the existing poor implementation records generally, the SEZs Act could have suggested a special monitoring and enforcement mechanism of labour standards in SEZs. The SEZs law appears to have created everything special for the business community-from special land registration to tax regimes-silence on the labour and environment standards is disquieting and harmful for the overall legitimacy of the CPEC.
New models of global governance
According to the Action Plan, the SREB is an endeavour to 'seek new models of international cooperation and global governance', which is intended to 'inject new positive energy into world peace and development'. 98 Before the SREB initiative, China had mainly used bilateral arrangements to invest in other countries. These investments have so far been mainly executed by State-owned corporations, which, according to Javier Solana, do not often adhere to international best practices. 99 The emphasis on new models of global governance in the SREB Action Plan clearly indicates that China is now moving towards replacing bilateral arrangements with multilateral processes. Although China must have a greater role in global governance commensurate to its economic success, it must also ensure that its corporations meet international standards of corporate governance and social responsibility.
There is no compelling evidence of wrongdoing by Chinese companies abroad; however, absence of corporate governance and social responsibility agendas in the actions plan will attract criticism. For example, Andrew Kuchins has contended that since Chinese companies are unconstrained by legislation such as the US Foreign Corrupt Practices Act of 1977 or shareholder reporting, they 'will continue to line the pockets of local, regional, and national officials in Central Asia to strengthen their access to the region's mineral and hydrocarbon resources and will build more transit infrastructure to ship these goods to the Chinese market'. 100 Although President Xi's crackdown on corruption and his recent 'four comprehensives' send strong signals to the world that he seriously means to solve the menace of corruption at home, 101 there is more to be done to ensure best practices by Chinese companies abroad in order to both develop goodwill and prevent future malpractices. This is particularly important when dealing with countries such as Pakistan, which ranks among the most corrupt countries in the world. government will not have direct access to the funds, which is usually the case with foreign aid, 103 Chinese legislation targeting foreign corrupt practices of both individuals and companies will be a welcome step. It is encouraging that the SREB Action Plan requires Chinese companies to take social responsibility in protecting local biodiversity and eco-environment, since there is a lot more that can be done to enhance the legitimacy of the SREB initiative. Domestic legislation in China to mitigate the problems of a transnational nature, such as laws remedying foreign torts, including environmental, labour, and human rights protection clauses in the new free trade and investment agreements, should also be considered to ensure the rule of law in Chinese business abroad.
Legal transformation
China is using a huge cache of its foreign exchange reserves to fund investments abroad, which will strategically disperse its industries in line with its changing domestic comparative advantage and enable it to acquire overseas assets. 104 In response, countries such as Pakistan are depending heavily on Chinese investments for growth and development. 105 However, there is an increasing worry of over-domination by China in its neighbouring economies in the pretext of investments. For example, Kuchins has noted that increasing Chinese domination of the Mongolian economy has stirred the Parliament in Ulaanbaatar to pass legislation requiring prior legislative approval of foreign investments over US $70 million. 106 In contrast, when more countries strive to make their investment environment more attractive to a wider set of bidders, the government of Pakistan has facilitated this action by handing over development projects to Chinese companies and bypassing the international competitive bidding process. 107 Although China-Pakistan relations are based on long-standing mutual trust, both China and Pakistan should ensure that large-scale Chinese investments in Pakistan are aimed at improving governance, ensuring transparent and effective rule of law, and strengthening property rights. If this is not done, China's economic presence is likely to be viewed as a dominating device in the longer run, which may push the SREB partners away. If Chinese foreign investments are not aligned with these objectives, reviving the network of regional transit corridors may not achieve its potential.
The Chinese government needs to pay careful attention to these concerns in order to forge the broader legitimacy of the SREB and the CPEC projects and to make them a realistic and efficient tool for sustainable development in the region. As is clear from the above discussions, these concerns may not be applicable to all SREB partners in the same way and may require a pragmatic approach depending upon the internal political and legal conditions in a SREB partner State. However, a clear and coherent statement of policy on these issues by the Chinese government is required to mitigate potential damage in the execution of the SREB Action Plan. Such policy will not only legitimize the overall SREB vision but will also harness the vision with intended objectives and will initiate a new era of regional development.
LEGAL FRAMEWORK FOR CHINESE INVESTMENTS IN PAKISTAN
China has recently made several changes in its outward investment policy, clearly indicating a shift towards the industrialized country approach of free movement of investment capital. 108 This shift is illustrated by the actions undertaken by the relevant bodies to implement the government's 'go-global' policy. 109 For example, the State Administration of Foreign Exchange (SAFE) lifted restrictions on the amount of foreign exchange that is available annually to domestic investors' outbound investments and announced in 2009 that Chinese firms can seek financing from multiple sources. The Ministry of Commerce simplified and shortened the approval procedures in 2009, and the National Development Reform Commission reiterated in 2011 its desire to decentralize the outward investment approval decision process.
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In addition to increasing the Chinese companies' share in the global marketplace, these regulatory changes will facilitate the implementation of the CPEC and other SREB projects.
Over three hundred Chinese companies are actively doing business in Pakistan, and the existing volume of Chinese investments in Pakistan is about US $1 billion. are conducted through build, operate, and transfer (BOT) arrangements. 114 There is no existing research showing different levels of Chinese investment in Pakistan dividing the volumes of investment between private companies and Chinese State-owned companies. The trend is mixed, but clearly a majority of Chinese investments in Pakistan are made by State-owned companies.
The volume of Chinese investments in Pakistan is going to increase tremendously following the implementation of the CPEC. The stakes are high, with multiple legal and policy implications for these investments concerning both countries. Although investments in Pakistan made by some Chinese State-owned companies may have strategic ambitions, these investments will be financed by the Chinese State-owned banks and are expected to make profits just like other commercial enterprises.
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According to Li and Yanzhou, an unprofitable investment made by a Chinese Stateowned company, which turns into a bad debt, is a serious violation of the Chinese principles of foreign exchange reserves management. 116 The longer-term commitments usually required in the BOT arrangements for infrastructure and energyrelated projects are always susceptible to an array of challenges, and a pre-defined and concrete legal framework is necessary to cushion against political and policy turmoil. Although Pakistan's friendship with China has been perhaps the only consistent element in the country's foreign policy throughout its history, a solid domestic regime on foreign investment governance is imperative to satisfy both the legitimacy (that is, through proper implementation of domestic validating rules and procedures) and success (that is, through the proper definition and allocation of rights and responsibilities) of foreign investments.
Additionally, the two countries have special arrangements to facilitate the flow of investments. A company named the Pakistan-China Investment Company Limited (PCICL) was established as a development finance institution (DFI) for the promotion of trade, investment, and economic growth of Pakistan. 117 The PCICL was incorporated in Pakistan as a non-banking finance company (NBFC), 118 with an authorized capital of US $200 million and was formally launched in December 2007. The company is a joint venture with equal equity contribution by the Government of Pakistan (GOP) and the China Development Bank (CDB), which is a Chinese State-owned bank. The main objective of the PCICL is to invest in the financial sector and infrastructure projects. 119 According to the information provided on its official website, the PCICL aims to become a hub for investment activity and add value to sectors such as industry, agriculture, services, information and technology, manufacturing, real estate, and infrastructure. The PCICL also aims to offer conventional and innovative solutions to investors and projects through a full range of investment banking services. The CPEC-related projects that are based on joint ventures between Chinese and Pakistani companies can be conveniently financed through the PCICL.
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In view of its particular character and mandate, the PCICL will operate as a special vehicle-that is, a DFI-to transport Chinese investments in Pakistan. However, there are potential legal uncertainties with regard to the joint venture DFIs. The international practice is that DFIs are based in the country where the investments are coming from rather than in the country where the investments are being made and are tied to the interest of home country firms. 121 The joint venture structure of the PCICL is entirely different, both legally and operationally, from the investors' home country-based DFIs.
122 Perhaps the idea behind joint venture DFIs is to make them more bilateral rather than home country driven. A few other bilateral DFIs exist in Pakistan, which are also established as joint ventures between the GOP and other friendly countries.
123 Although these joint venture companies are dubbed as DFIs, the term DFI is not defined in Pakistani law. Essentially, the PCICL remains an NBFC incorporated under Pakistani company law.
124 From the international law perspective, the PCICL kind of DFIs would likely be classified as foreign investments covered under a typical bilateral investment treaty. Since the PCICL has been created with equal equity contribution by the GOP and the CBD, it is unclear if the CPEC projects will also be financed through the same arrangements.
Overall, Pakistan has a relatively open foreign investment regime. 125 The Pakistan Board of Investment (BOI) announced a fairly detailed foreign investment policy in 2013. 126 With an attractive taxation regime and financial exchange and remittance regulations, Pakistan is one of the most favourable regulatory regimes for foreign investors. The existing laws on the protection of property are also fairly comprehensive and balanced. The right to own property is established in the Constitution of Pakistan. 127 Although there is no constitutional maximum limit to property ownership, the Constitution authorizes Parliament to place limits upon ownership. 128 In regard to the protection of property rights, Article 24 of the Constitution provides:
• No person shall be deprived of his property save in accordance with law. • No property shall be compulsorily acquired or taken possession of save for a public purpose, and save by the authority of law which provides for compensation therefor and either fixes the amount of compensation or specifies the principles on and the manner in which compensation is to be determined and given.
Article 24(3) of the Constitution further provides a fairly reasonable list of public purposes that may give rise to the taking of property. Article 173 of the Constitution specifically empowers the executive authorities of the federal and provincial governments to acquire properties within their respective territories. However, Article 24(4) states that the adequacy of compensation paid on the expropriation by governments cannot be called in question in any court in Pakistan. This may be viewed as a violation of due process of law. However, the law specifically dealing with the protection of foreign investments-that is, Foreign Private Investment (Promotion & Protection) Act 1976 (FPIA)-provides rules on the calculation of compensation.
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This law is applicable to 'foreign private investment', covering investments made in goods and services. 130 The law provides that foreign investment shall not be acquired except under the due process of law 131 and also states the following three elements of the due process of law:
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• payment of adequate compensation;
• in the currency of the country of origin of investors; and • specification of the principles on, and the manner in, which compensation is to be determined and given.
The FPIA also provides for the protection of agreements between a foreign investor or creditor and any person in Pakistan in the event that the government decides to take over or acquire a foreign investment in the public's interest. 133 The law further prohibits discrimination against foreign investments and accords them no less favourable treatment in the application of laws, rules, and regulations generally 134 and particularly requires equal treatment of foreign and national investors for taxation purposes. 135 These provisions cover both contractual and regulatory matters. The law also clarifies that its provisions are not in derogation of protection to foreign investment under a BIT, 136 therefore, any additional or more stringent protections offered to foreign investors under a BIT would override the provisions of this law.
The Protection of Economic Reforms Act of 1992 (PERA) safeguards foreignowned industrial or commercial property against acquisition by the government. This law also legitimizes the privatization process and prohibits the retaking of privatized property or enterprise 'for any reason whatsoever'. 138 Additionally, PERA preserves financial obligations incurred by the government with respect to privatized industries or enterprises. 139 It would be fair to conclude that these laws create a level playing field between foreign investors and local competitors at the post-entry stage and meet the international law standards of treatment of foreign investments. However, since no Pakistani court has yet deliberate on these laws, it is uncertain if the courts will interpret these provisions in accordance with international law.
One issue with these two laws is that neither of them provides procedures for their judicial enforcement and dispute resolution. Article 199 of the Constitution of Pakistan would fill this gap, which empowers the High Courts to entertain cases concerning the infringement of legal rights. 140 An act in violation of law by government officials can be remedied by the High Courts where no other appropriate remedy is provided by law. However, despite fairly stringent provisions of the FPIA or PERA, no foreign investor has so far approached the Pakistani High Courts alleging violation of their rights under these laws, although cases brought at international arbitration by foreign investors include claims of expropriation against the GOP.
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Whereas, at least one foreign investor has also claimed before an international arbitration tribunal that the GOP has accorded less favourable treatment compared to local and other international investors.
142
Although the Pakistan BOI publicizes that foreign investments are protected by the 1976 and 1992 laws, 143 it is not surprising that foreign investors have not yet brought legal actions in Pakistani courts on the bases of these laws and have instead preferred to bring BIT claims before supra-national arbitration tribunals. Pakistani courts have a poor reputation and an atrocious record when it comes to the enforcement of foreign investors' rights. 144 In addition to making good laws in accordance with international standards, there is a need to build trust in the Pakistan legal system in order to attract more foreign investments. Adequate enforcement mechanisms and a concrete strategy of Pakistani courts from a clear line of decided cases would boost investor confidence. In particular, this would attract medium-and small-size investors who would not be willing, or able, to take their disputes to costly international arbitration. Arbitration, as we know, has become a popular system for the resolution of disputes between commercial parties as well disputes between commercial parties and government bodies. Even disputes arising from within a business enterprise, such as employment and labour disputes 145 and owner-participant disputes, 146 are now increasingly decided through arbitration. In Pakistan, arbitration in such 'intraenterprise disputes' is possible, 147 but there are only a few existing examples. 148 This is mainly because the arbitration law in Pakistan has not kept pace with the needs of the business community. There is no formal institution in Pakistan to provide administrative support to arbitrate intra-enterprise or enterprise-to-enterprise disputes. An arbitration institute was proposed in 2009, but the proposal could not pass the legislative process. 149 The current arbitration law in Pakistan dates from 1940, 150 which prescribes rules for arbitration with or without the intervention of a court. 151 The 1940 law applies to both domestic and international commercial arbitrations, however, the rules to distinguish between these two types of arbitrations are problematic. 152 The law also allows a degree of uncertainty regarding the enforcement of foreign arbitration agreements and awards. 153 In 2010, a new item was inserted in the legislative list of the Constitution of Pakistan, authorizing the Pakistani federal government to make laws on international treaties and international arbitration. 154 The difficulties regarding the enforcement of international commercial arbitration agreements and awards are now almost certainly resolved by the Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) Act, 2011, which implements the New York Convention in Pakistan. 155 Some recent cases decided by Pakistani courts under this new law also suggest that courts are now willing to enforce foreign arbitration agreements between private parties more aptly than before. 156 Pakistani law does not distinguish between purely private disputes and publicprivate disputes. However, courts are very sensitive to this distinction and are shy of enforcing arbitration agreements between private parties and government bodies. 157 Although Pakistan has also implemented the International Convention for the Settlement of Investment Disputes (ICSID Convention) through domestic legislation, 158 courts have struggled to distinguish the international investment arbitration from international commercial arbitration. 159 Recently, a few commercial arbitration awards rendered by ad hoc tribunals composed of local arbitrators have been reported in Pakistan. 160 The new law on SEZs, which will have direct implications for the execution of the CPEC and the SREB policy agendas, also makes provisions for arbitration as an alternate system for dispute resolution. 161 In the absence of an established institute to provide dispute resolution and arbitration services, growth of domestic commercial arbitration as a suitable alternative to litigation will remain dormant. Since the CPEC has brought the two countries closer than ever, it would be pertinent to establish a China-Pakistan arbitration centre at the roundabouts of the CPEC to serve the existing and future needs of the business community.
With regard to the protection of intellectual property (IP), Pakistan became party to the World Trade Organization's (WTO) Agreement on Trade-Related Intellectual Property Rights (TRIPs Agreement) on 1 January 1995. 162 The corresponding domestic legislation at that time was outdated. 163 The first copyright laws were enacted in 1962, 164 but recent legislation on patents, trademarks, and the layout designs of integrated circuits and registered designs have comprehensively updated the Pakistani IP regime. 165 The Intellectual Property Organization (IPO) of Pakistan was created in 2005 166 and is tasked with the integrated management of all types of intellectual property and enforcement coordination. 167 Now Pakistan has a fairly modern intellectual property regime, but there are still issues related to efficient enforcement. The 2012 IPO legislation has facilitated the establishment of special Intellectual Property Tribunals with the power for trial and prosecution of offences, but the Tribunals are yet to be established. 168 The Pakistani domestic legal regime for foreign investments is based on both constitutional guarantees and statutory protections. These legal provisions are fairly extensive and cover all of the important aspects of foreign investment, including standards of treatment and payment of compensation for expropriation. The Pakistani government is keen to attract foreign investments and has put in place good incentives for investors. This existing combination of a legal and policy framework provides strong foundations for the implementation of the CPEC projects and other investments by Chinese companies. The PCICL can provide an institutional base and financial conduit for joint ventures between Chinese companies and Pakistani counterparts. However, certain weaknesses exist such as poor enforcement of legal rights by Pakistani courts and the absence of an arbitration institution to provide an alternative dispute resolution mechanism to formal litigation in courts.
CHINA-PAKISTAN BILATERAL INVESTMENT REGIME
Pakistan has a good network of BITs in place, and 47 of them are currently in force. 169 Pakistan's BIT regime began in the 1950s, and, in fact, the first-ever contemporary BIT was signed between Pakistan and Germany in 1959. 170 Recently, however, Pakistan has taken a cautious approach in signing BITs. For example, Pakistan has refused to sign a BIT with the USA, although the USA is so far the largest investor in Pakistan. 171 The Board of Investment Ordinance 2001 has mandated the Pakistan BOI to negotiate and conclude BITs. 172 The BOI has so far signed four agreements and is also developing its own model BIT in order to modernize Pakistan's BIT regime. 173 The China-Pakistan BIT was signed in 1989 and came into force in September 1990. 174 Article 13 of the BIT provides that it can be terminated after 10 years from the date of coming into force by either contracting party with a notice to the other party, and the termination will take effect one year after service of notice of termination by either party. Since no notice of termination has been served, the BIT remains in force. The China-Pakistan FTA, 175 which has been in force since July 2007, also includes a comprehensive chapter on investments. 176 Since both the BIT and FTA are simultaneously in force, the overlap of their respective provisions creates a degree of anxiety regarding the convergences and divergences of the standards of protection available to investors under both instruments. It is also important to note that the FTA has no retrospective application, 177 and investments entered before its entry into force are likely to be governed by the BIT provisions. 178 Likewise, investments made after the entry into force of the FTA can be governed by the FTA, the BIT, or either of them, subject to the fulfilment of the respective criteria set out in these two treaties.
When both the FTA and the BIT deal with the same subject matter (that is, investments, although the FTA also deals with trade), it would be appropriate to compare their respective provisions in order to attain a clearer view of the standards of investment protection provided by the two instruments. The comparison will also reveal if the FTA has enlarged or restricted the scope of BIT provisions. Additionally, Article 31 of the Vienna Convention on the Law of Treaties requires every treaty and each treaty clause to be interpreted in accordance with its ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 179 It is, therefore, important to discuss the particular language used in different clauses of both the BIT and the FTA and its implications for investors and their investments. This will help the Chinese and Pakistani investors seeking to rely on these treaties to better understand their rights and reducing the risk of investment disputes.
The China-Pakistan BIT follows a standard format. The preamble sets forth the primary objectives as 'to encourage, protect and create favourable conditions for investments by investors' moving between party states. This language is different from some other BITs, for example, when their preambles associate the need to promote and protect foreign investments 'with the aim to foster the economic prosperity' of contracting sates. 180 This latter type of objectives can possibly mean that in order for an investment to be protected under a BIT, it must have contributed to the development of the host State. Investor-State arbitration tribunals have interpreted this kind of BIT preamble, in conjunction with the preamble to the ICSID Convention, to apply this threshold for the protected investment under BITs. 181 However, given the various type of language used in BIT preambles and due to the imprecise meaning of the concept of 'contribution to the host state's development', this requirement for protected investments has remained controversial.
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The China-Pakistan FTA has more detailed objectives listed in its preamble, including the following:
[T]his Agreement should be implemented with a view toward raising the standard of living, creating new job opportunities, and promoting sustainable development in a manner consistent with environmental protection and conservation. 183 This preamble statement clearly lists the objectives in plain and neat language, stating precisely what the contracting parties intend to achieve through the implementation of the FTA. Although, as will be discussed in more detail below, the FTA defines the term investment broadly as 'every kind of asset', 184 this broad definition should be interpreted in light of the general objectives set forth in the preamble. In practice, this could mean that any conceivable investment in financial or business terms made by Chinese investors in Pakistan or vice versa will not amount to protected investment within the meaning of the FTA unless it meets the specific objective conditions listed in the preamble.
Both the BIT and the FTA define 'investment' as 'every kind of asset' invested as investment in accordance with the laws and regulations of the contracting parties. 185 For the purposes of clarity, both instruments provide a near identical non-exclusive list as examples of possible investments, including moveable and immoveable property, shares and other form of interest in companies, claims to money or performance, intellectual property rights, and government concessions. 186 These definitions effectively cover both direct and portfolio investments. However, the BIT and the FTA take different approaches to define the term 'investor'. The BIT gives two different definitions for Chinese and Pakistani investors. A Pakistani investor includes any 'physical person' who is a national of Pakistan or a company incorporated in Pakistan. Whereas a Chinese investor can be any 'natural person' who is Chinese national or 'economic entities' established in China having Chinese domicile. 187 This is an interesting distinction. For example, the PCICL, which was discussed above, may be treated as neither a natural person who is a Chinese citizen nor an economic entity established and domiciled in China and may not amount to an investor according to this definition. However, given their wider definitions of the term 'investment', the PCICL is likely to qualify as an investment under both the BIT and the FTA. In terms of the application of protections to both investors and investments, the FTA clearly states that its protections apply equally to both investments and investors.
188 This is different from the BIT's approach, which states that 'investments and activities associated with investments of investors' are protected. 189 The BIT's distinction between Chinese and Pakistani investors appears to be unnecessary and misleading, and the FTA eliminates this distinction by providing only one definition for investors belonging to both countries. The FTA defines investors as both 'natural persons' who are citizens and 'legal entities' constituted and have seats in a contracting party. This is a simple and better approach, which covers all forms of business enterprises.
Both the BIT and the FTA subject the admission of investment by party States to their respective laws and regulations. 190 This necessarily means that all CPEC projects will have to go through the domestic validation procedures. If no specific validation procedures are required by Pakistani law for a particular type of investment at the time of its entry, the validity of investment will be judged in view of its conformity with local laws. 191 An interesting comparison can be made between the definitions of investor and investment in the BIT and the FTA with that found in the FPIA. The FPIA conflates the terms investors and investment, and instead of defining investor it uses the term 'foreign capital', denoting it as an investment made by a foreigner in an 'industrial undertaking' in Pakistan:
• in the form of foreign exchange, imported machinery and equipment, or • in any other form which the Federal Government 'may approve for the purpose'.
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The law defines 'foreign private investment' as an 'investment in foreign capital by a person who is not a citizen of Pakistan or who, being a citizen of Pakistan, is also the citizen of any other country or by a company incorporated outside Pakistan, but does not include investment by a foreign Government or agency of foreign Government '. 193 It is clear that the law does not extend its protections to investors and protects only investments. The law further limits the 'industrial undertakings' to such establishments engaged in the production of goods or services or extractive business 'as may be specified in this behalf by the Federal Government' 194 The obvious limitation with 'as may be specified' and 'may approve for the purpose' is that the law does not cover investments that have not been specified and approved by the federal government. This is perhaps the reason why Pakistan did not set forth any domestic laws or regulations providing for a specific definition of investment in the Bayindir case.
195 These provisions of the FPIA should be amended to align them with the investment treaties. In term of protections, the BIT requires 'equitable treatment' and 'protection in the territory of other contracting party '. 196 This is not the language usually used in most contemporary BITs, which require 'fair and equitable treatment' (FET) and 'full protection and security '. 197 The basic idea of FET is to bring the application of 'good faith' and 'rule of law' to the investor-State relationship. 198 FET also works as an overarching principle to fill any gaps left by specific standards of protection set out by particular treaty clauses. 199 The different factors that emerge from decisions of investment tribunals as forming part of the FET standard comprise the obligation to act transparently and grant due process, to refrain from taking arbitrary or discriminatory measures, from exercising coercion, or from frustrating the investor's reasonable expectations with respect to the legal framework affecting the investment. 200 The use of 'equitable treatment' instead of 'fair and equitable treatment' merely reflects the evolutionary phase through which the standard has passed, 201 and the application of 'equitable treatment' without the prefix of 'fair' may bring the same results as FET because fairness is always a precondition in any legal relationship.
Similarly, the omission of the prefix 'full' and the post-fix 'and security' is likely to be of lesser significance because the 'full protection and security' standard by itself does not place a state under an obligation to provide absolute protection. 202 However, the FTA uses the fuller expression 'fair and equitable treatment' 203 and requires 'constant protection of and security' for both investors and investments. 204 The word 'constant' in place of 'full' for the protection and security is sensible because the addition of 'full' does not obligate contracting parties to provide absolute protection, 205 whereas consistency of the applicable protection should be a necessary condition.
The BIT does not have the 'national treatment' provision, which is meant to create a level playing field between the Chinese investors and local competitors. The BIT's 'no less favourable' treatment provision is limited to the most-favoured-nation (MFN) treatment, which ensures level playing field between investors from the BIT parties and investors coming from third states. 206 The 'no less favourable' standard generally requires a host State, at the time of implementation of its rules and regulations, to: (i) place foreign investors in a comparable setting as local competitors; (ii) treat them as favourably as the local competitors; and (iii) if treatment of the foreign investor is less favourable than that of local competitors, justify as to why the foreign investor has been given the different treatment. 207 The FTA, however, covers both national treatment and MFN treatment. 208 Since both national treatment and MFN treatment standards require a comparison between a claimant foreign investor and another local or foreign investor, investor-State arbitration tribunals assess whether the claimant was in a 'similar situation' to that of other investors. 209 Once a claim has passed the 'similar situation' test, tribunals then inquire whether the claimant investor was granted less favourable treatment than other investors. 210 Claimant investor has the responsibility to identify appropriate comparators who were in a similar situation and also the burden to prove that the host State treated those comparators more favourably.
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Both the BIT and the FTA have the so-called Regional Economic Integration Organization (REIO) exception to the MFN treatment. 212 The REIO exception in both treaties cover customs unions, free trade zones, and special taxation regimes. 213 The FTA includes an additional REIO exception for small-scale trade in border areas. 214 The existence of an REIO depends on many factors such as mere political commitments or formal and legally binding obligations to dismantle market access obstacles for investors or investments coming from states forming part of an REIO. 215 The exact characteristics of an REIO are not fully established, but it connotes a multilateral consortium with some kind of institutional setup. 216 The practical effect of an REIO exception to MFN treatment in an investment treaty (a BIT or an investment chapter in a bilateral FTA) is that any investment concessions or other favourable treatment allowed by party States to investors or investments coming from their REIO partners will not be available as comparators to prove violation of MFN treatment under the investment treaty.
Both the BIT and the FTA include provisions on expropriation. 217 Although the FTA's expropriation clause has used a negative construction in comparison to the BIT (that is, '[n]either Party shall expropriate' in the FTA as compared to '[e]ither Contracting Party may . . . expropriate' in the BIT), the conditions imposed for expropriation in both the BIT and the FTA are the same. 218 These conditions are in line with the international rules and allow expropriation only on the bases of public interest, under domestic legal procedures, without discrimination, and on payment of compensation. 219 Instead of the requirement of 'prompt, adequate and effective' compensation, 220 the BIT requires calculation of compensation in accordance with the laws of host State, paid in convertible currencies, and without unreasonable delay. 221 The FTA uses slightly different language and requires the compensation to be made 'without delay, be effectively realisable and freely transferable'. 222 However, where the BIT requires the calculation of compensation in accordance with the laws of host State, the FTA provides that the value of an expropriated property 'shall be determined in accordance with the generally recognised principles of valuation'. 223 Since there is no single method for valuation of claims in international investment law, this FTA provision may produce unexpected outcomes. 224 The FTA further provides that compensation shall be equivalent to the value of expropriated investments immediately before the expropriation or when the impending expropriation becomes public knowledge, whichever is earlier. 225 This compensation does not cover the loss of the business opportunity and future profits. In case of delay in the payment of compensation, the FTA requires payment of interest 'at a normal commercial rate' for the period between expropriation and the actual payment of compensation. 226 It goes without saying that the reference to the 'normal commercial rate' for the calculation of interest on unpaid compensation is susceptible to more than one interpretation.
Pertinent to the BIT's provision that compensation will be calculated in accordance with the laws of the host State, the BIT has required unsatisfied investors to move the competent domestic court of the host State to review whether the amount of compensation is in accordance with the applicable domestic laws. 227 There is no equivalent provision in the FTA. Both the BIT and the FTA have a force majeure clause. 228 Both force majeure clauses are identical and cover loss arising from war, state of emergency, insurrection, and riots; however, the clause in the FTA clarifies that it applies to both investors and their investments and requires, as opposed to only MFN treatment in the BIT, both national and MFN treatment in regard to restitution, indemnification, compensation, and other settlement. 229 Similarly, both the BIT and the FTA have near identical clauses on the free transfer of fund guarantee, 230 however, the provision in the FTA extends this guarantee to the compensation paid to an investor against expropriation or force majeure. 231 Both the BIT and the FTA have subrogation clauses by which the rights and claims of investors can be assigned to, and exercised by, their respective home states or a designated agency. 232 Both treaties have provisions on the settlement of disputes between the party States as well as between an investor and a party State. In both treaties, the first means for dispute resolution between party States is consultation through diplomatic channels. 233 If consultations fail to resolve the dispute within six months, disputes between party States will be resolved through an ad hoc arbitration tribunal consisting of three members, where each party will appoint one arbitrator and the two appointed arbitrators will appoint the third arbitrator who will preside over the tribunal. 234 The ad hoc tribunal shall decide the dispute in accordance with the provisions of the respective treaties (the BIT or the FTA) and principles of international law recognized by both parties. 235 The requirement of principles of international law 'recognized by both parties' is very subjective and can create friction in the absence of specific criteria to determine if a principle is recognized by both parties. This kind of subjective provision is likely to allow an arbitration tribunal to exercise value judgment in determining the application of applicable principles of international law and may serve as a tool for balancing private rights against the public's interest and the host State's right to regulate. The tribunal shall reach its award on the basis of a majority vote, and this award will be final and binding upon the parties. 236 The investor-State dispute resolution provision in the BIT has a very narrow scope. 237 It is restricted to disputes involving the amount of compensation for expropriation and does not cover any other violations of the standards of treatment provided in the BIT. An investor can file a complaint with a competent authority of the expropriating State to challenge the amount of compensation paid for expropriation. If such a complaint is not resolved within a year, the investor can take the dispute to the competent domestic court of the host State or to an international arbitral tribunal. 238 The BIT does not provide any details on the formation and procedures of the international arbitral tribunal or the law such a tribunal will apply.
As compared to the BIT, the FTA contains a more detailed clause on investorState dispute resolution. 239 The FTA extends the application of the investor-State dispute resolution provision to 'any legal dispute' that is 'in connection with an investment'. 240 The first step for dispute resolution is negotiations between disputing parties, and if negotiations do not resolve the dispute within six months, the investor can choose to take the dispute to the domestic court of the host State or to International Centre for Settlement of Investment Disputes (ICSID). 241 The choice of ICSID is subject to any domestic administrative review procedures specified by the laws and regulations of the host State. 242 The FTA further provides that once the investor has submitted the dispute to the competent domestic court of the host State or to ICSID, the choice of the forum shall be final. 243 This is an interesting provision as typical investor-State dispute resolution provisions in investment treaties allow parallel proceedings before domestic courts of host States and international arbitration. 244 By limiting the investors' choice to only one of these at a time, the FTA has effectively pre-empted possible conflicting outcomes from the two separate decision-making bodies. The choice of ICSID in the FTA as the only forum for international arbitration appears to be unnecessarily restrictive. However, since there is no similar arbitration centre present in the region, ICSID appears to be the only sensible option.
The FTA further requires that the arbitration award shall be based on the domestic law of the host State including rules on the conflict of laws, the provisions of the FTA, and the 'universally accepted principles of international law'. 245 The application of universally accepted principles of international law is meant to ensure that the investors' rights are protected in accordance with the most civilized standards of treatment that exist in international law, although they may not have formed part of the FTA or have not been legislated domestically by the party States. This is also in sharp contrast with the earlier-mentioned BIT's requirement of principles of international law recognized by party States. Although what would be universally acceptable principles of international law is also highly subjective, it reflects a move away from the individual or regional notions of international law principles and towards the main stream universalism.
The FTA also contains an 'umbrella clause' requiring contracting States to observe the commitments they have made with investors of the other party in regard to their investments. 246 This provision serves to bring independent contracts made by a party State with investors from another party State under the umbrella of the FTA's protections. A breach of such contract will be treated as a breach of the FTA, allowing investors to use the dispute resolution provisions of the FTA.
The combination of the FTA and the BIT provide the most modern and comprehensive bilateral regime for the protection of Chinese investments in Pakistan. The standards of protection are in line with the international rules, however, since both treaties subject the creation of investments to domestic laws of the host State, the CPEC projects will have to go through the domestic validation procedures in order to qualify as investments within the scope of protections offered by the treaties. Although there is a need to create local arbitration institution, the FTA and the BIT create a bilateral investment regime befitting the deep-rooted economic ties between the two countries.
CONCLUSIONS
The detailed SREB Action Plan has clarified that the SREB is intended to guide the entire region into a new era of cooperation and economic development. The broader legitimacy of the project is ensured through the cautious commitment that the SREB rules of engagement will follow the principles of international law. The commitment to a balanced development of the different parts of the SREB involving both longtime friends, such as Pakistan, and yet to be tested partners, such as India, shows the Chinese government's commitment to take particular perceptions and viewpoints of all stakeholders on board. This could effectively mean that different parts of the SREB will evolve at a different pace depending on the particular partners requiring a continued commitment of the Chinese government to the project. However, where the SREB has a larger regional impact, its offspring, the SPEC, has special importance for both Pakistan and China, and both countries need to develop a collective strategy to address Indian concerns in order to enhance the greater legitimacy and integrity of the project.
The SREB's market-based approach to regional integration is quite innovative and is well suited for regional partners that have many differences in their government systems, social structures, and legal ideologies. The SREB initiative is based on economic development through trade instead of aid and long-term investments through commercial enterprises, and it clearly has the potential to bring more sustainable development. These innovative approaches reflect new models of international cooperation and global governance to achieve common ideals. The SREB will enable partner countries to learn from each other's experiences and to devise collective strategies to fulfil mutual economic and development needs. The increased regional economic integration and interdependency will promote mutual trust and the ability to produce a collective response to global economic challenges.
Where the SREB initiative is largely conducive to the economic needs of participating states, there are a number of issues that need to be addressed in order to earn the broader socio-legal cogency. In the context of the CPEC, for example, there is a need to bring more transparency and public debate, to ensure the fair distribution of benefits of the project and proper enforcement of labour standards and to have effective laws and procedures in place to pre-empt corrupt practices of corporate and government officials. The reference to social responsibility of corporations in the SREB Action Plan is a good initiative; however, effective laws and procedures for the enforcement of this cross-border corporate responsibility need to be incorporated into the domestic legal systems. Overall, the relations among all SREB partners should be based on mutual trust, ensuring that the large-scale Chinese investments set a path to improve governance, transparency and the effective rule of law, and strengthened property rights. If this is not done, China's economic presence is likely to be viewed as a dominating device in the longer run.
Investments by Chinese companies in Pakistan cover a variety of sectors and will adapt to different legal and transactional formats suitable to the kind of investments made, depending upon whether the investor is a private or a state-owned company and the nature of the projects. The CPEC will bring a new wave of Chinese investment in Pakistan, and a solid domestic regime of foreign investment governance is imperative to satisfy both the legitimacy (that is, through proper implementation of domestic validating rules and procedures) and success (that is, through proper definition and allocation of rights and responsibilities) of foreign investments. Pakistan has well-defined and fairly modern national investment laws that provide adequate protection to foreign investors. The Pakistani law requires expropriation to follow the due process of law and against the payment of adequate compensation. In the case of expropriation, the rights of third parties and creditors are protected under the law. The law requires non-discrimination and no less favourable treatment to foreign investors. The reacquisition of privatized government companies is expressly prohibited even for a public purpose. The higher courts in Pakistan are competent to entertain and enforce any breaches of these laws; however, there is a need to build the confidence of foreign investors in the domestic courts.
Other forms of dispute resolution, such as arbitration, are also available to foreign investors under the Pakistani laws, although there is no established arbitration institute in Pakistan to provide administrative support to disputing parties willing to arbitrate. The recent cases decided by Pakistani courts suggest that courts are now willing to enforce foreign arbitration agreements between private parties more aptly than before. The new legislation implementing the New York Convention and the ICSID Convention in Pakistan have brought certainty to the enforcement of arbitral awards in Pakistan. However, in anticipation of a rapid increase in the volume of Chinese investments in Pakistan after the implementation of the CPEC and also to facilitate existing investments, the two countries should consider establishing a joint arbitration centre. Pakistan also has a modern IP regime in place, but the enforcement infrastructure has not yet been created, which will potentially discourage some foreign investors.
The two countries have put a fairly strong bilateral investment regime in place with the BIT and a chapter on investments in the FTA. The BIT and the FTA have many similar provisions, however, the language used in the FTA reflects the most recent jurisprudence of investor protection. For example, the FTA uses the fuller expression of 'fair and equitable treatment' in comparison to the BIT, which merely requires 'equitable treatment'. The FTA has also covered gaps in the BIT's provisions on the treatment of investors, for example, by providing both national treatment and MFN treatment as opposed to the BIT's only MFN treatment. There is also significant variation in the language of provisions on expropriation where a negative construction in the FTA appears to discourage expropriation. The FTA also requires the calculation of compensation for expropriation in accordance with 'generally recognised principles of valuation' as opposed to the BIT, which allows calculation according to the domestic laws of the host State. However, the reference to 'generally recognised principles of valuation' in the FTA is subject to interpretation as there is no standard or unified principle of calculation of compensation in international law. The same problem may arise with respect to the FTA's provision on interest on the unpaid compensation, which requires the calculation of interest at a 'normal commercial rate'.
Compared to the BIT, the FTA has more extensive and modern provisions on investor-State dispute settlements covering any legal dispute in connection with an investment. The FTA allows a dispute to proceed directly to international arbitration without requiring exhaustion of local remedies. However, the FTA does not allow parallel proceedings before domestic courts and international arbitration preventing possibly opposing outcomes from the two different avenues. The choice of ICSID as an arbitration centre is both restrictive and unwieldy as the two countries should endeavour to develop local capacities and create regional centres for international arbitration.
Overall, the SREB initiative has great potential for the entire region and will bring the participating countries closer than ever. It provides a great opportunity for the participating countries to resolve their existing differences and join hands with China to strive for the total development of the entire region. The earlier-mentioned challenges, regardless if they are purely political or legal in their nature, are certainly manageable. A careful re-evaluation of the SREB Action Plan is required in order to reflect the awareness of these challenges and to display a broader vision and determination to address them. The Chinese 'go global' policy will remain unrewarding both socially and economically in the long run if Chinese domestic legal structures are not tuned to cope with the problems of a global and transnational nature. Building transnational roads and infrastructures must go hand in hand with the development of sophisticated and effective rights enforcement mechanisms at both the national and transnational levels.
